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R (on the application of Noone) (FC) (Appellant) v The Governor of HMP Drake Hall and another (Respondents)  

______________________________________________________________

 

Lord Judge at paragraph 86-7

“I have studied the judgments of Lord Phillips and Lord Mance. Their judgments tell the lamentable story of how elementary principles of justice have come, in this case, to be buried in the legislative morass. They have achieved a construction of the relevant legislation which produces both justice and common sense. I should have been inclined to reject the Secretary of State’s contention on the grounds of absurdity – absurd because it contravened elementary principles of justice in the sentencing process -  but Lord Phillips and Lord Mance have provided more respectable solutions, either or both of which I gratefully adopt .

Nevertheless the element of absurdity remains.  It is outrageous that so much intellectual effort, as well as public time and resources, have had to be expended in order to discover a route through the legislative morass to what should be, both for the prisoner herself, and for those responsible for her custody, the prison authorities, the simplest and most certain of questions – the prisoner’s release date.”

______________________________________________________________

 

 

This case concerned the way in which the Secretary of State for Justice misinterpreted legislation relating to the early release of low risk prisoners under the ‘Home Detention Curfew’ scheme (otherwise known as ‘tagging’), which led to remarkable anomalies and injustices whereby, at any one time, hundreds of prisoners were deprived of eligibility for the scheme.  This meant that they served up to 135 days longer than other prisoners with similar sentences.  

The particular problem arose where there were consecutive sentences made up of terms of 12 months or more, and less than 12 months, and concerned the interpretation of transitional provisions in place following the coming into force of the Criminal Justice Act 2003 (CJA 03) and dealing with the interrelationship of provisions in the CJA 03 and the Criminal Justice Act 1991 (CJA 91).  

Ms Noone was sentenced to consecutive terms of imprisonment totalling 27 months for various offences of theft and contempt of court.  Because of the order in which the sentences were passed and the interpretation of the relevant provisions by the Secretary of State, she was eligible for about 100 days release on Home Detention Curfew less than a prisoner who had been sentenced to a single 27 month sentence on the same day. 

The Secretary of State interpreted the legislation to mean that eligibility for Home Detention Curfew and the length of licences often depended entirely on the order in which sentences were imposed, resulting in widespread disadvantage for prisoners and reduced rehabilitation through shortened licence periods.  At first instance, in the High Court, Mr Justice Mitting had ruled that the Secretary of State’s policy was unlawful as it disadvantaged prisoners depending on the order in which their sentences were imposed.  The Court of Appeal disagreed, holding that the Secretary of State’s interpretation of the legislation was correct.  

The Supreme Court unanimously allowed the prisoner’s appeal and reversed the Court of Appeal decision in strongly-worded judgments, by setting out an interpretation of the law which provides uniformity of approach and consistent results without anomaly in either eligibility for Home Detention Curfew or licence period, and without relying on the order in which sentences had been imposed.  All 5 judges in the Supreme Court agreed that the interpretative reasoning offered by the Appellant represented the only plausible interpretation of the law. 

Lord Brown’s judgment at paragraph 43 conveys the strength of this judgment: 

“The construction of this legislation …adopted hitherto has led to the most astonishing consequences which no rational draftsman can ever have contemplated, let alone intended… it can never have been Parliament’s intention that HDC eligibility (and, as a corollary, the licence period following release) should depend on such vagaries of sentencing practice”. 

He continued at paragraph 47;

“As to the precise route by which this plainly preferable construction is to be reached, I am entirely content to follow that taken by Lord Phillips and Lord Mance…so absurd is the alternative conclusion hitherto arrived at, almost any coherent alternative construction will suffice.” 

The judgment of the Supreme Court is also significant in the degree to which the judges were prepared to re-word a plainly defective statutory provision to achieve the purpose plainly intended by Parliament, and avoid an unjust and absurd result.

PRISONERS ADVICE SERVICE COMMENT:

Having been involved in this case from the very start, we are delighted of the outcome of this judgment.  The judgment will have a tangible and immediate effect on those low risk short term prisoners serving consecutive sentences whose release dates for Home Detention Curfew have been miscalculated, and will result in their immediate release. A Freedom of Information Act request prior to this judgment revealed that even the Prison Service do not know how many prisoners will be affected by this ruling, but there is plainly a duty on the Secretary of State to ensure that all such prisoners have their sentences recalculated as a matter of urgency.  The numbers involved will certainly be in the hundreds, possibly more, and the ruling will have continuing effect.  

Finally, it is worth noting how strongly the Supreme Court Justices have criticised the complexity of criminal justice legislation in their judgments, pointing out how justice in this case ended up buried amongst the ‘legislative morass’, resulting in public resources being wasted on attempting to find a solution to very complex legal issues, which might not have been so complex had they been properly drafted in the first place.

As pointed out by Lord Judge 55 Acts of Parliament have been passed since 1997 altering the rules of criminal justice.  It is about time more thought is given to the drafting of such legislation rather than the knee-jerk and often political approach which has been preferred in recent years.  
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